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Attorneys for Plaintiffs 

MONTANA ELEVENTH JUDICIAL DISTRICT, FLATHEAD COUNTY 

WATER FOR FLATHEAD'S FUTURE 
Inc., AMY WALLER, STEVEN MOORE, 
And CYNTHIA EDSTROM, 

Plaintiffs 

vs. 

MONTANA DEPARTMENT OF 
ENVIRONMENTAL QUALITY and 
MONT ANA DEPARTMENT OF 
NATURAL RESOURCES, agencies of the 
State of Montana, 

Defendants 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Cause No. DV 17-1109A 

PLAINTIFFS' UNOPPOSED 
STATUS REPORT AND 
UNOPPOSED MOTION TO 
STAY PROCEEDINGS 

Plaintiffs hereby file this Unopposed Status Report, pursuant to instructions from the 

Court following the April 29, 2019 telephonic Status Conference, and Unopposed Motion to Stay 

Proceedings. Following the Status Conference, and after consultation among the parties, the 

Court agreed to stay this case until Friday, June 7, 2019 and required the parties to submit this 

Status Report by that date. 
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The original stay and the April 29th conference resulted from Plaintiffs' April 5, 2019 

filing with this Court of a Notice of Related Case Decision in which Plaintiffs advised the Court 

of Judge Seeley's Order on Petition for Judicial Review in Flathead Lakers Inc. et al. v. DNRC 

and Montana Artesian Water Company (MAWC), Cause No. CDV-2018-135, Montana First 

Judicial District Court, Lewis and Clark County (Flathead Lakers). 

On or about Friday, May 31, 2019 Plaintiffs were advised that Defendant Montana 

Department of Natural Resources (DNRC) and MAWC had each filed a notice of appeal with the 

Montana Supreme Court, appealing Judge Seeley's Order in Flathead Lakers. 

On Tuesday, June 4, 2019, counsel for Plaintiffs and Defendants consulted telephonically 

to prepare a joint Status Report pursuant to instructions from the Court following the April 29, 

2019 telephonic Status Conference. 

During this conference, Plaintiffs proposed that the parties agree to stay this proceeding 

pending the Montana Supreme Court's final disposition of the appeal in Flathead Lakers. 

Plaintiffs so move the Court to stay this proceeding until the Montana Supreme Court 

rules on the appeal in Flathead Lakers. This motion is intended to conserve judicial, state 

agency and Plaintiffs' resources pending resolution of one of the legal issues at the heart of this 

Montana Environmental Policy Act (MEP A) matter: whether or not MA WC is entitled to the 710 

acre-feet appropriative right to groundwater in order to operate its bottled water facility in 

Flathead County. As the Court is aware, Judge Seeley's decision voided the preliminary and final 

determination by DNRC concerning MA WC's water rights permit, and if upheld on appeal, 

could moot out the MEP A claim against DNRC if DNRC, on remand, requires a new application 

and MEP A review. 
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, ;• 

This motion to stay the case is unopposed by counsel for Defendants in this matter. 

Plaintiffs and Defendants agree that within 30-days of the Supreme Court disposition of the 

appeal of the Flathead Lake rs decision, Counsel in this matter will submit a Joint Status Report 

and proposals for proceedings to resolve this matter in a timely fashion . 
. ~~ 

Dated this _S:_. day of June, 2019. 

MORRISON SHERWOOD WILSON & DEOLA PLLP 

1 _ _ ~_-.·.··-:1~~---··-~:-~-------·-· 
David K. W. Wilson, Jr. 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on this 6\--~y of June, 2019, a true and correct 
copy of the foregoing document was duly served by first-class mail upon the following: 

Kirsten Bowers 
Ed Hayes 
MontanaDEQ 
P.O. Box 200901 
Helena, MT 59620 
kbowers@mt.gov 
ehayes(a),mt.gov 

Brian Bramblett 
Barbara Chillcott 
Montana DNRC 
P.O. Box 201601 
Helena, MT 59620 
bbramblett(a),mt.gov 
Barbara.chillcott@mt.gov 

.. - -·······-~ ~ 

' c:~ - -BY: __ . /_~ --- · -- L __ _ 
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David K. W. Wilslln, .Ir. 
MORRISON SII ERWOOD WILSON & DEOL/\ Pl.LP 
40 l North I ,asl Chance Gulch. 
P.O. Ro;,; 557 
I lck:nu. MT 59624 
Tel: (406) 442-326 1 
Fax: (406) 443 7294 
kwilson@ms\\'Cllaw.1.:um 

Robt:rt Gentry 
GENTRY & NELSON MERRILL LAW GROUP PU.C 
P.O. Box 8331 
Missoula, MT 59807 
robcrt@robertgc111rylaw.com 

ll lfomeys.fc)/' />lai11t(!{:,· 

MONT/\NA ELEVENTH .JUDlCIAL DISTRI CT, FLATHEAD COUNTY 

WATER FOR FLATHEAD'S FUTURE 
Inc., AMY 'W/\LLER, STEVEN MOORE, 
and CYNTIIJA E.DSTROM, 

VS. 

MONTANA DEPARTMENT OF 
ENVIRONMENTAL QUALITY and 
MONTANA DEPARTM ENT OF 
NATURAL RESOURCES, agencies or the 
S1a1c or Montana, 

Dclcndants 

Cause No. DV 17-1 I 09A 

PLAINTIFFS' FIRST 
AMENDED COMPLAINT 

COMES NOW Plainliffs. Water for Flathead 's Puture (WFF), /\my Waller, Steve Moor~ 

unJ Cindy Edstrom. throllgh counsel. and in support of its complaint ~t:cking review of two Stale 

ag~ncy dei.:isions: th~ Sept cm bcr 5, 2017 decision or the Montana Dcpal'lmcnt or Environmental 

Quality (DEQ) grnnting a Montana Pollutant Dischurge Elimination System (MPDES) surface 
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water tlischarge permit to Montana 1\rtesian Water Company (M1\ \VC or /\pplicant) !or a 

proposed bott led-water factory ( the Faci lity) north or Flathead Lake ncnr Creston, Montana; and 

the .lanuary 26, 2018 decision or the Montana Department or Natural Resources and 

Conservation (DNRC) granting a lknelicinl Water Use pcrmi t to M/\ \\IC fo r the same bottl ing 

plant. The claims against each ugcncy arise under the Montana Environmental Policy Act 

(Ml~PA) nnd i1s implementing n.:gulations. 

l. INTRODUCTION 

I . The Facility is n. bo1t led-wc11er fac tory located 111 I 085 Egan Slough Road, Kal ispell , MT 

59901. in 171athcad County. El'llucnt from the Facil ity 's plastic bollle ri nsing system and heating 

system will. 1hrnugh 1wo outfnlls. contribute to pollution in the surfocc waler or an unnamed 

tribuiary (lJT) 1)1'1hc Flathcac.l River. Despite r1;:quests l'rnm the public, including WFF and its 

members. and criticul comments from agenc ies or the ledcra l government. DEQ and DNRC bo1h 

fa iled l o comply wi1h their mundatory statt1tory duties under the Montana Em;ironmcntal Polit:y 

At.:t (lV!l:PA) by f'ni ling to adequate ly evaluate the environmental impacts of this poWlllially 

nrnssivi: Facili ty. 

II. PARTIES, .JURSJOfCTION AND YRNUF: 

2. Pluintiff WFF is a non-prnlit public benefit corporntion pursuunt to§ 35-2- 10 I, et seq .. 

MC:/\, dedicated to watl.:!r quali ty prntection in the rlathcnd Valley. Members or WFF live in 

Flathcud County in the ,·icinity ol' the Faci lity. and use the UT of the Flathead River. the 

Flathcod Ri,·er. urea ground water, and tr..rnsportation infrnstructure impacted by th\! Faci lity. 

M<.:mbers of WFF use the UT nncl area groundwater for domestic and agricul tural applications. 

am.I those interests will bc adversely impncted by the actions of the Dclcndant hecat1sc or the 

in<.:rcasccl pollution unlawfully permitted by the Defendant. The environmental, health, aesthetic, 
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and rnrnrncrcial intcn:sis of' each WFF member will be ad\'erscly affected by IJEQ·s actions or 

]\tl J>DES pl'nnilling al issue herein . In addition. WF I: members have an iritcrcst in sound land 

use planning and protcc ting the ,in:a·s rnral aesthetic character and promoting sustainable use of' 

surface and groundwater resources. and such interests will be adversely affected by 1hc agencies' 

unl,1wful a1.: ti o11s hcn:in. These adverse irnpncts may be redressed by granting the relier· 

rc<.1ucs1cd herein. This ac tion is brought on \VFF·s own behalf and 011 behalf of its members. 

3. Plainti rr 1\n1y Wnl ler i~ a rcsidenl or Flathead CounLy O\~'ning property neighboring the 

proposetl hollling plant. Her wah.:r rights, ,·ic\\'-shed, property values and ability to farm will be 

adversely uffcctcd by the conslrul.:lion and operation or the water bottling plan t. She was an 

objector in the contested case considering DNRC's approval or Waler Use Perm it No. 76L.J • 

. 10 I 02978. 

4. Jllni nti lTs Stewn Moon: and Cynthia Edstrom arc residents of Flathead County. They 

were objec tors in the contested i.:asc eonsickring DNRC' s approval or Water Use Permit No. 

761.J-30 I 02978. They own 72-nrcs to the nonhwcst ol' the proposcd bottling plant. Their 

irrigation sysh:rn will bl: adversely nffcetcd if MA WC exercises its fol l water rights. 

5. Dcl;:ndant DE() is an agency of the State ol' Montana. It regulates wastewater discharges 

to smface waters of the State through the MPDES. 

(i. Dcl~nclant DNRC is an ngcncy or thc Stc.1 tc: or Montana. It rcgulc.1tcs water rights in the 

State o f' Montana. 

7. Jurisdiction is base<.! on:§ 75- l-20 1(5)(aJ MC/\: /\rtic lc II, Sections 3,4, 16 and 17 or the 

tv1ontann Consti tution: t\ rtick VII Sect ion 4( I) ; and Article IX Scdion I or the t\fontana 

Co11sti1utio11 . Venue is proper in this distrkl under~ 75-1-108, MC/\. 

III. FACTUAL BACKROUND 
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The Facility 

8. The Facility is a drinking water bott ling foctory. Water used by the Faci lity will be 

drawn Ihm, an onsite pllblic water st1pply well. Applicant has applied for an annual 

· appropriation or-7 10.53 acn:-feet (a l) of water from DNRC in order to operate the f-acility. 

1\pplica111 also applied for an lvlPDES permit li·om DEQ co discharge erf1uent from the Facility 

by t,11•0 separate outfalls to the UT or the Flathead Rivl!r. 

9. Polycthykne terephthalatc (PET) plastic bottles will be manufoctured at the Facility 

through a blow-molding process. J\t the plunned pcilk capaci ty. 20-ouncc PET bo11lcs ,viii be 

manufactured. rinsed. and Ii I led ut a rate or ur to 140,000 bottles per hour, 24 hours per day, 365 

dt1ys pt.!r year. 

I 0. Applican t intends lo begin operations with a single bottle-fi lling station capable or tilling 

at a rate or 7,000 20-nuncc hollies per hour, approximately 5% of peak capacity sought through 

1he DNRC water rights proceeding. Af'tcr th.is system reaches maximum capacity additional 

bottling slntions will be mldetl. The bui lding has been designed to accommodate auditions as th!.! 

company grows. Applican t stall!S that waler will be di\'crtcd based on the demand of the 

c_i1sto111crs and bo1tles will be tilled as orders come in. The MPDES permit issued by DJ::Q 

contemplates Facility initial operation at only 5% of planned peak cap,1city; however, as noted 

below. th1.: DNRC: applktition assumes l'l1II capacity. 

I I. Applicant proposes to discharge "11011-contuct heating \\'ttter'' to 1hc UT by out foll 00 I. 

This ef'flu cnt wi ll be generated by 1hc racility's use or an open-loop geothermal system with two 

heat pumps. In this system, water is del ivered to the: heat pumps between 52°-53° F and is 

c:-:pcctcu to be discharged into the UT nt 44. I 0 -45.1 ° F with a ma:-:imL1m discharge rate 0160 

gullons pcr minute (gpm). 
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12. . ;\pplicant nlso proposes to discharge ri nse water lo the UT by out l'a ll 002. This erflucnt 

will be generated by thl! Faci lity's rinsing of plnstic bnltlcs prior lo fi lling. Rinsing is neccssf.lry 

lo remove dust and <.lebri :; rrom thc bollks. DEQ made no inquiry into the nature or the dust and 

debri s to be removed through rinsing and no analysis of' lhe character or the rinsatc erth1c11t. The 

rinse \\"atcr \\'i ll be co lli.!cll.:d in trench tloor drains prior to its discharge through outfall 002 with 

un expcclcd nrnximum o/' 5 gpm f'cir this incremental MPDES perm it. 

DNRC /Vau!r Rights J'ruceedin~ 

13. /\ ppropriatinns of' surface and groundwater for beneficial use in Mon ta nu arc 

adm in istered by DNRC. On .lune 24 , 2015. the Monlana Artesian Water Company (Applicant) 

submilled an Appli cation for 13enclicia l Water Use 1\:rmit No. 76LJ 30 I 02978 to the Kalispell 

Wat1:r Rc:soum:s Office or the Montana Department or DNRC lo appropriate groundwater /'or 

i.:ommcrci.il and geoth~rnial use in a water bonli ng plant. The /\pplicant proposes lo pump I cfs 

( 450 gpm) l'or up 10 710.53 acre-ll:ct (Af-) annual diverted vol ume from a public ,.vater supply 

wel l located onsitc. 

1-L The proposed geothermal use is for 60 GPM up to 12.28 A f- per annum an<.! is planned as 

a tempornry u:ie. The ,·olumc apprnpriatcd for geothermal usc wi II count against the volume 

bottled; the 1m1x irnum combined appropriation of these two uses will be 588.08 /\ F per annum. 

Upon !'u ll buildout. iVI/\ \V(.' plans to bolllc this entire volume: however. as the \\'aler bollli ng 

plani dc\'C:}ops. up to 12.28 1\F per annum will be used for the geothermal purpose. 

15. DNRC issued a Prd iminary Determination lo CiranL Application for Benefi cial Water 

Use Permit on January 14, 2016. The application and the Preliminary Dctermina1ion received 75 

objections or \\'h ich 39 were deemed va lid objections. Because valid ol~jcctions were received 

5 



011 the applica1io11, the DL·partmcnt was required 10 conduct a contested case hearing. In 

Scptcrnhcr, 2017 a DNRC I lcc1ring Officer held a w ntestcd case hearing. 

16. /\ t the hearing \VFF, along with other affcclcd members or the public, introduced 

cxtensi,·e e,·iclt-m;c in opposition to 1hc opplicat ion and the Preliminary Determination. Among 

other things, opponents and others highlighted the fo llowing issues as reasons or buses for denial 

or the permit. 

• Long term impm:ts 10 groundwater nncl groundwater avai lability; 

• Impacts to surface water; 

• I mprnpcr analysis or impacts. 

17. On January 26. 2018. the Hearing Orticcr issued n Final Order. constitu ting the ONRC's 

·' linal decision .. in the matter. I le approved the application for a bcnclicittl use permit. 

Ml'Dt:s l'ermit 

18. Permits 10 dischurgc pollutants into 1hc surl'Hce or grounJ waters of the State of Montana 

are administered by DE<J. The MJ>DES regulates discharges of pol lutants to the surface waters 

or the State or 1\.lontana. 

19. Un October 26.20 15, DEQ recl!ived an application for an MP DES individual surfacl: 

water permit from thc Arplicant by which /\pplieant proposcs to discharge cftlucnt from its 

drink ing water bottl ing 1111:ility as outlined nbovc. On November 20. 2015 DEQ requested more 

inf'ormation f'rom Applicant, to which the /\pplii..:.int responded on December 4. 20 15. DEQ 

dc11.:rmined the application was complete on December 9. 20 15. 

20. This MP DES permit :1pplicnti on encompasses operation of' the Faci lity utilizing only" 

5% portion or the \\'atcr right sought by Applicant in the DNRC proceedings. /\s stated by OEQ 

in 1hc Response 10 Comments. the faci lity operation at '·rull build out" has not been proposed to 
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DEQ. DEQ is a wan: or the l'ul I rnensurc or the appropriation sought by MA WC in the DNRC 

pr0<.:ecdi11g. DEQ is a\\',ll'e or /VI.A \VC's i11tenl to incrementally builtl capacity of the Fucility to 

ut ilizl,; the.: rull measure or the appropriatin: water right sought rrom DNRC. 

21. On tvht}' 31, 2016 DEQ issued a dnifl MP DES pc1111it accompanied by a Fact Sheet ,md 

··chcc:klist' · E11vi ron111cntal Assessment (EA) pursuant to MEPA. Within this El\, DEQ reviewed 

25 potl·n tial impa1.:1s without any ri.:al analysis. linding nn significant impacts requiring 

preparation of ,rn cn,·ironmcntal impact statement (EIS) under MEP/\. DEQ opened a 35-day 

public comment peri0tl and held an August I, 20 16 public hearing at the Creston School. 

22. On Scptl.!mbcr 5.2017 1)1~() issued MP DES Permit No. MT003185 I to /\pplicant 

authori,.ing thl.! disdrnrgc of crtlucnt from the Facil ity. /\ lso on September 5.20 17, DEQ 

puhlishi.:c.J a Final EA document and a Response to Public Comment do<.:ument (DEQ Response). 

/)/~Q Environme//fc,/ Assessment 

Plainti ff WFF. members or WFF individual ly and other interested part ies. inclllding the 

lJS Environmenta l Prolt.:t:Lion Agen<.:y (USEPA) and the US Fish and Wild life Service (USFWS). 

submitted co1111110nt during the comment period. Dl~Q received comments from approximately 

280 individuals dming the t.:omment period. Comrnenters objected to a wide range or impacts 

J'acilitnted thn)ugh DEQ"s granting of the MP DES pi.:rmit. 

24. In the Dl~Q Response to public comments, included with the linnl decision, OEQ 

incl udcd a ·'sunmrnry of al I signi li cc1 n1 comments"' .. 111d responded to parts or comments 

submi th.:d by nn ly 13 cummcnters as ·' rcprc:-;cntativc or the substantive comments receivd on 

the fa<.: t sheet and draft permit.'' Dt.::Q included a listing of all commenters but did not publish 

the text or al l c.:(1111me11ts within the DEQ Response. 
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25·. Objcclio11s Lo the direct impacts of' th<: MPDES permit included imp(1c1s rrom the 

disdrnr~c of Pl~T plostic.: p,1rticlcs and chemical leachate arising from the rinsi ng of' PET plas tic 

bottles 111anufac1ured on site. and thermal pollution 10 lhe UT of the Flathead River arising from 

disclrnrgc of geolhcrmal heating system wat<.:r. 

26. .I\ rcprcsc.:n tativc of' the US FWS submitted comments expressing concerns about the 

impacts of cflluent from the fac il ity on surface water quality, including unknown polluinnts in 

the Pr·:T bottl t: rinsate, the lack or characterization of the rinsate. increased turbidity or the 

stream. and tcmpcrnturc effects or the crnucnt on the tributary. 

27. /\ representative 01· the USl·:PA submi tted several concerns abou l the impacts of cn1uenl 

from the racility on sur!l1ce water qLial ity stating that the facl sheet seeks lo churncteri zc the 

cf'Ouent based on a very small daw set with a number of assl1111pt ions that arc not explained or 

justilicJ. 

28. USE P/\ expressed the rnnc(;rn that the Fact Sheet relics upon two sample analyses of raw 

well water w charnctcri zc.: the ef!1ucnt from the plant and that the Fact Sheet dol!s not pro\'ide 

any i11 1'0rmation to support the assumption that non-contact heating ,1-1,ller and process rinse wc1ler 

for plusti<.: bottle 1mmul'actming do not contain pollutants. 

~9. LJSE:P/\ also expressed concern that the maximum expected discharge under the MPDES 

permit may cause a 30%, increase over the critical lm,v flow of' the UT, that changing the now 

regim(; ul' a stream can potentially affect its physical. chemical and biological characteri stics, and 

that the 1:acl Sheet has no analysis clcmonstniting why DEQ has concluded thi s change in 

strcamflow is nonsignilicant. 

30. WFF m<:rnbcrs unJ SC\'cral other rnmmentcrs objectc.:d to the.: direct impncls of the 

cl ischarg~ nr Pl:T bottle manufactming rinse ,:vatcr, including concerns regarding the potential 
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for toxic compounds, including cndocrirn: disrnpting chl!micals, 10 leach from bolllcs 

manuJ'at.:tun:d from Pl:T and subsequently released into the environment via the Facility rinsale 

was1cwa1cr. Cummcnters also expressed concerns about the discharge or PET plast ic .. dust or 

detr itus .. and the relcaSL' of' toxic compounds. including endocrine disruption chemicals, due 10 

the brcnkdown or Pl:T plastic particles aner release into the lJT. 

31. WFF ,md its members also expressed concerns n.:gardi ng a number or secondary impacts 

l'aci lita1ed by Dl:Q·s grnnting or the MP DES permit and Facility operation. These concerns 

include: clra\\'clown or area domestic aml irrigation wel ls; increased truck traffic, dust. noise, light 

pollution; the export or Montana water for sal<: outside or the slll tc; the disposal or PET plastic 

boules; and cl imate change impacts or using a petroleum based plast ic for drinking water sales. 

32. Commenters also objcc.:tcd to the incremental and segmented nature or DEQ's !":A 

regnrding l)H)'s failure to incorporate the plunned build-out of the Facility 10 fu ll production 

capacity in its analysis of impacts. 

33. 1 n response 10 concerns expressed about PET plastic leachate and decomposition by­

products or PET alkr discharge in rinsatc efllucnl. DEQ only n;sponJcd that PET bottles are 

approved !'or drinking water use without undertaking any analyses of available pcer-rcvicwed 

scientific li terature on leachate and decomposition by-products or PET which had been submillcd 

with public comments. DEQ stated 111.11 ii examined one source of cnlucnt data from a water 

bottling fa<.:i li ty that uses Pl·:T bottles. DEQ further stuted that endocrine disruptors arc emerging 

contaminants of conc~rn, that it is working to update standarJs to address emerging issues, and 

that if new information becomes availuble it \\'i ll evaluate the need for new cnlucnt limits after 

the 5-year term of the MP DES pcm,it. 
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34. In n:sponsc lo concc:rn.s abou1 thermal pollution and volum\.!tric addi tions lo the UT. DEQ 

stall..'d that th\.! discharge docs not have a rcusonable potentiul to caw;c.: or contribute to the 

cxcc.:c.:dancc.! ul' the water quality standard li)r temperature. Dl~Q relied on th<: non-scientific 

opinion of one un-nnmed n.:sident who stated the UT fl ow remained constant all year. 

35. In response to concerns raisc<.l about secondary impacts or operation of the Facili ty 

pursuant 10 lhc MPDES permit, DF.Q stated that impacts resulting li·om opcrntion or the facility 

an; not secondary impacts hec,nisc they arc not stimulated, induced hy, or ()therwisc result from a 

direct irnpnc; t or issuing the permit. 

36. In response to concerns raised about the piec:cme.il segmentation of its environmental 

analysis or a small portion of' the intended Facility operations. DEQ stated that it cannot presume 

that MA WC will discharge an incrc.!used volume under its ivf PDES permit if granted the full 

wa1cr right by DNRC, nnd that MA WC wotild need to apply for additional pcrmissinn from DEQ 

if it sought 10 exceed the seopt: or the work allowed under this permit. DEQ relied on a 

prcviotisly published DNRC ·'clm:klist" EA {uisc11ss<.:d below), whose author subsequently 

admitted he: assumed there would be no impaet without unv actual assessment. 
' . 

DNN(' E11 viro11111ent,il As.,·es.1·111an1 

3 7. ln .lnnuury, 2016, prior to the !'rel iminary Determination, and prior lo the: Contested Case 

heuring, DN RC issucd a "chi.:ck list'' EA. The EA is cursory and conclusory. It is labeled '·For 

Routine Actions With Limited Envirornrn:ntal lmpad··, e,•cn though the Facility being permitted 

will be a largc indu~trial bott ling plant, the lurgest one or its size in the Sl!ltc or Montana (by a 

focwr of ten) and is uniqu~ in that it wi ll operate round the clock, 365-duys a yem, producing 

1.22 billion honks a year at the rati.: or J .. HJ,000 c.: ,·c1) ' hour. 
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38. The Et\ also contains .i number or foc tual errors. For instance, it states incorrectly that 

Fla1hcnd L.ike docs not support aquatic life. It also slates incorrectly that the MA WC proposal is 

not "inconsistent wi th any locally adopted environmental plans or goals'', not"vitbswnding the 

fac t tha1 the si ting ol'thc Facil ity in prime agricultural land is contrary to the goals am! objectives 

of the Flathead County Growth Polky. 

39. The Et\ disclaims any impacts f'rom the permit and the Facility on u range or 

environmental and human envi ronmental issues. The EA acknowledged that the .. d~,·clopmcnt or 

the \\'atcr bo11ling plant wi ll increase local trucking traffic in the surrounding area due to 

shipping or the product:· Yet it then conc luded ·'it is unknown what impact the increased 

trucking traffic could have on roads and transportation in the area··, and did no further inquiry, 

cf"frcti \'ely concluding that there would be no impact. While the EA discussed this one impact 

rrom thl! Facili1y in the conk:--! of trnnsportation, it did not do so on n wid<.: range or other human 

environmental nttributcs. such as existing land uses. demands on govcrnml'nl services and safety 

that incl isput.ibly will ;1lso be impacted. 

40. According ly. the E,'\ dctc1111incd that an environmental impact statement (EIS) wc1s not 

ncccssary. No publil: comment ,n1s solicited or taken. 

41. The I~/\ which purpmts to document DNRC's decision in this mailer predates the 

C.:onlestcd Clise I li.:aring by over a year and a hall: nnd does not bencli1 from, or nddrcss, new 

c11 \'iro11111cntal issues raised nt th<.: hearing. DNRC has 1101 supplemented the EA following the 

Contested Case I !caring. 

42. As nn example of the information that came out at the hearing concerning adverse 

impacts from the isf;uance or the permit \\'HS the fo llowing assertion by the United States Fish 

and Wildli fe Scr\'icc in post-contested case briefing: 
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Th<: [ivlA WC) Hpplication is unique because the npplicant will be pumping 2<1 hours a 
dny. 7 days a week, 365 days n ycnr. The depletions cnuscd by this type or pu111pi11g do 
11 0 1 allow the nq ui l'er 10 recover and the resul t is a drnwdown extencl ing many miles 0 111 

that will continually grow with time. The Service expressed its coneans 1hn1 the long­
term i,upacts J'rorn the ,vi,'\ WC \\'ell wil l cease nrtcsinn now wells that th<! I latchcry ns 
relied upon since 195 7. The Servi ct: and other Ohjt:ctors tlemonstnncd during the hearing 
the poor (]Uali1y ol'the Mr\ WC aquifer pump test, lhc errors located throughout the 
DNRC analysis, and the potential hnrm 10 110 1 only the Ha1chc1)', but all neighbors 
nearby. The result is an innccunrtc conclusion on /\dversc Effects. 

/\ glnring example of the DNRC foiling to fol low the /\RM rc(]uirc111c111s, and 
therd'orc pull ing the whole appl ication analysis in10 question, is the lack of prnpcrly 
clrnrac1crized ohscrvatin11 wells of proper depth, screened interval, :md subsurface well 
lithology. 

43. Evic.kncc also showed that DNRC foiled lo show that the wntcr quality of prior 

approprintors would not be adversely impactl.!d or diminished; the aqui l'cr test done in support of 

the applicat io n was unreliable: the linul decision ignored Depanment ,md other testimony 

demonstrating tha t surfac~ waters coulJ be impacted by the permitted water w;c. 

44. Plaintiff and its members have been harmed by both Agencies· fai lure to fully c,1a lua1c 

the impacts l'rom thi.: project, in violitl ion or MEPA. Plaintiffs wi ll exper ience additional and 

im.:par.ible lwrrn 10 thi:ir environmcntcll and hi.:a lth, the ir \\'.t ll!r and their water rights, when the 

bottling. plant starts opcratiCln and expands as permillcd to produce 1.22 billion bottles of water 

each year. IVloreovcr. many ol'the Plninli ffs' members' property will be significantly di;-valucu 

by the change from c1gril:ltlt ural to industrinl use of this neighboring propen y. 

IV. FIRST CLA JM FOR RELI Ef -· DEQ 

(Violation of the Montana Envirnnmcnlfl l Policy Act) 

45. The pn.:vious paragraphs arc rcalleged as set forth in full hereunder. 

46. l'vlEP/\ is intended to irnpkrncnt 1he environmcntal impl!rativcs of Art icle Jl , Section 3 

and /\rtii..:lc IX. Section I or the Mon1.1 na Consti tut ion. §75-1-102 MC/\. 
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47. MEPJ\ requires state agencies to carefully scrutinize the potential environmental 

co11sc,1uenccs of their actions. § 75-1-10 l ct seq., MC:/\; A. IUvf. 17.4.607. 

48 . Under 1\.R.ivt. 17.4.608 and I 7.4.609(3)(d), in order to implement MEPA, rhe agency 

shal l determine the significance of impacts, including secondary and cumulative impacts 

associntcd with a proposed a<.:tinn. Th is determination is the basis of the agency's decision 

concerning the need to prcpi.lrc an ElS. 

49. The agency shal l C()nsidcr (n) the severity, dura tion. geographic extent. and frequency or 

occurrence ol'thc impnct. (b) the prohability that the impocl wi ll occur if the proposed action 

occurs; or wm·crscly, reasonable assurance in keeping with the potential severity of an impact 

that the impnel will 1101 occur. (c) growth-inducing or growth-inhibiting aspects of the imp'1Cl. 

0 

includi ng the relationship or contribution or the impact to cumulative impacts, (d) the quantity 

and quality or each environmental resource or value that would be affected, including the 

uniqueness and fragilil)' of those resources or values, (c) the importance to the state and to 

sociL:1y of each envirnnmcnwl resource or value that would be affected. (n any precedent that 

woulcl be sci as a result or an impact or the proposed act ion that would commit the depart ment to 

future actions wi th significant impacts or a decision in principle about s11ch future actions, and 

(gJ potcntinl l'\,nllict \\'i th local, slalc, or federal lnws. requirements or formal plans. J\.R.M. 

17.4.608(1) 

50. /\n E,\ mus! include: (a) a clcscriptio11 or the proposed action, including maps and graphs, 

(b) u tk scriptinn of the brnclits c1nd purpose or the proposed at:t ion. (c,l n listing of any slate. 

local. or lcdcrul agencies thut have overlapping or additional jurisdiction or environmental 

revil:w n:spunsihi lity !'or Lh t:.: prnposccl ,1ction, (cl) an eval uation of the impacts. inclt1ding 

cumuluti ve and secondary impacts, on the physical cnvironmcnt , (c) an evaluat ion of the 
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irnpads, inc luding cumulative and secondary impacts. on the human population in the area to b~ 

nl'kctcd by the proposed action, ( I) a description and analysis or reaso,rnble alternatives 10 a 

proposed action whenever alternatives are reasonably available and prudent tu cnnsider and n 

discussion of hnw the alternative would be implement, (g) a listing anti appropriate eval untion of 

mitigatiun. stipulations. or other controls enforceable by the agency or another government 

agency. (h) a listing or other agencies or groups that have been contacted or have contributed 

information. (i) the names or persons responsible for preparation of the EA, and (j) a finding on 

the ncec.J for an EIS and. if appropriate, an explanat ion of the reasons for prepnring the EA. lf'an 

Fl S is not required, thc E/\ must describe the reasons the E/\ is an appropriate level of analysis. 

/\.R.M. 17.4.609(3). 

51 . DEQ·s checklist E/\ purportedly evah1ating surface water disch,ll'ge by Permit No. 

MT003 l 86 l is insufficient. The permit f'i1ct sheet and EA arc void of' a d!.!scription of process 

wastcwaH:r eflhwnt and analyses or environmental impacts flowing therefrom in \'iolation of 

1\.R.M. 17.2.524 nnd 525. Although the ptrblic and agencies raised significant concerns, DEQ 

failed to provick: additional analysis or fully respond lo the concerns in its response to public 

comment. 

- '? :,_, The significance or both direct and indirect impacts identified within the 1-::/\ were not 

assessed in violatinn or /\.R.1\.1. 17.4 .609(3). The luck of adequate assessment includes but is not 

limited to direct impacts cm1scd by rinse water efllucrll contaminants .ind thcrnwl pollution on 

surface water quality and nquatic life. as well FIS impacts cnusc<l by the operation ol'the facility 

on air, \\'nter. noise. traflk wildlif'c. quiet L'njoymcnt and \':lluc of privnte property c111d existing 

hornc::s and busim:sses in the \'icinily of the Fad lity. 
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53. DEQ' s issLumcc or /Vf PDES Permit No. MT003 I 85 I without taking a hard look at direct, 

indirect and curnulati vt.: impac ts is arbitrary and capricious and in violation or the Montana 

Environmental Policy /\ct. 

\'. SECOND CLAIM FOR RELIEF -- DNRC 

(Violation of the Montana Environmcnt:il Policy Act) 

54. The previous paragraphs arc rcallcged as set forth in full hereunder. 

55. Ml:PA is inh.:ndcd 10 implement the environmental irnperuti Vl.:'S of Article II. Section 3 

and 1\rtidc IX, Section I of the Montana Constitution. §75-1 - 102 MC/\. 

56. ivl l:PJ\ requires state agencies to carefully scrutinize th.: potential environmental 

const.:qucnccs or their ,11.:tions. § 75-1-101 ct seq., MC/\; A.R.M. 36.2.524. 

55. Unckr /\.R.i\il. 36.2.525 & 526 in order to implement MEPJ\, the agency shull detcrminc 

the significance ol' impacts, including secondary and cumulative impncts associa1ed with a 

propos.:d action. This determination is the basis or tl1c agency's decision concerning the need to 

prepan.: nn EIS. 

57. The agent:y shall t:onsidcr (a) the severity, duration, geographic extent, and frequency of 

oct:u1Tl!nCI.:' of the impacl. (b) the probability that the impact will occt1r if the proposed action 

occurs; or conversely. reasonable assurance in keeping with the potential severity or ar, impact 

that Lhl.! impact will not oecur, (c) growth-inducing or growth-inhibiting aspects of the impact. 

inclL1ding the relationship or contribution of thc impa<.:t to cu111ulc1ti v1,; impacts, (d) the quantity 

and quality or each environmental resource or valu1,; that would be affected, including the 

un iqueness and fragil ity or those resources or val ues, (c) the importance to the state and to 

soeicty ol' each environmental resource or value that would be al'f'cctcd. (f) any prcccdcnl that 

would be st:L as a result 01· an impact or the proposed ac.: tion that would commit the department to 
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l'uturc actions with signil'k.1111 impacts or a decision in principle about such future actions, and 

(g) polentiul conflict with local, st.lie, or federul laws, requirements or lormal plrn1s. /\ .R.M. 

36.2.524. 

58. An I·:/\ mu!>t include: (a) a description or the proposed action. including maps and grnphs, 

tb) i.l descri ption of the bcnclits and purpose of the proposed action, (c) a listing of any state, 

local. or federa l agencies that have overlapping or additional jurisdiction or environmental 

rl'vicw respDnsibility n,r the proposed action, (cl) an evaluation ol'the impacts. including 

cumulativc and secondary impacts. on the physical environment, (c) nn evaluation of the 

impacts, in<.:luding cumulati\'C and secondary impacts, on the human population in the area to be 

affected by the proposi:d uction, (I) u description and analysis of rc.isonable alternati ves to .i 

proposed act ion whenl'vcr alternati vcs arc reasonably avai lable and prndent to consider and a 

dist:u!ision or how the alternative \\'Ould be implement, (g) a listing nnd appropriate evaluation of 

mitigation, sti pulations. or other controls enforceable by the agency or another government 

agency. (h) a li sting of othi.:r agencies or groups thm have been contacted or have contributed 

information, ( i) the nanws of persons responsi bk rnr preparation of the l~A. and (j) a find ing on 

the need !'or an EIS and. if appropriate. an explan.ition o!' thc reasons for preparing the E/\. If an 

EIS is not required, the E,\ must dcs<.:ri be the reasons the E/\ is an appropriat~ lcvel of analysis. 

/\ .fUvl. 36.2.525. 

59. DNRC's checklist EA is woefully inadequate. J\s noted above, it contains innccuraie 

in fo rmation: it ra ils to adequately and c.:omplctcly evaluate all impacts as required by tht= Rules; 

and it fo ils to takt: into acc.:ount rec.lms or testimony and evidence introduced a l the subsequent 

t:nn!ested casl' 111.:aring which demonstrate that the issuan<.:c or this permit is a major slate action 

significantly n!Tccting the quality or the human environment. 
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60. The January 26, 2018 .. l .. inal Order .. is '·the action" triggering this i'vlEP1\ chal lenge under 

§ 75- 1-201 (5) (a) (i i), MCJ\. 

6 I. The issuant:c of the DNRC permit, in light ol' the size and scope of the )VI/\ WC facility. is 

a mnjor slate action signifi cantly affecting the human environment. DNRC erred, under MEPA 

and the MEPt\ ruks. in fa iling to prepare an environmental impact statement (EIS). 

VI. THIRD CLAIM FOR RELIIW - DEQ AND DNRC 

(Violation of Montana Constitution) 

62. Th1:: previous paragraphs are n:al lcgccl as set l~)rth in ful I hereunder. 

63. /\rtielc 11 , Section 3 or the Moninna Constitution guarantees all persons the right to a 

clean and healthl'u l c1n-ironment: /\ rtid.: IX, Section or the Montana Constitution imposes on 

DEQ ancl DNRC the duty to maintain and improve a d ean and henlthful environment. and 

imposes on the Legislature the duty 10 prnvidc adeqmllc remedies for the protection of the 

environmental life support system from degradation and lo provide ack quatc remedies to prevent 

unreasonable depict ion and degradation nf' naturnl rcsoun.:cs. 

64 . MEJ>A is intended to implcmcnl the environmental imperatives of Article 11 , Section 3 

and Article IX, Sct:tion 1 ol" thc Montana Constitution. §75- 1-1 02 MCA. 

65. Plaintiffs scl!k a declarat ion that the .1bov<!-citcd provisions of the Montana Constitution 

require DNRC and OEQ 10 interpret MEP/\ lo the broadest degree possible, and, when one 

major project is triggering clistincl tvlEP1\ r<!vicw and separate permitting decisions by sevl.!ral 

state agcncil.!s, to woperatc in ensuring a comprchcnsi\'e c11vironmcn1al review of ull di reel. 

indirect. secondnry and cumulutivc impacts of the entire project. 

II 

// 
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RltOUF:ST FOR RELIEF 

WI IERl·:FORE. Plaintiff WFf- request relief' against Defendants DEQ and DNRC as 

follows: 

/\. For an order declaring void oh initio DEQ's issuance or MPDES Permit No. 

MT003 1861 f<)I' d ischargcs at the Fm:i I ity, and remanding the pcrmi l 10 DEQ for reconsideration 

in light ol' its lawful mandates. 

B. For a determination und dcclnralion that issuance or MPDES Permit No. 

MT00J 1861 is illegal and violates 1hc Montana Environmental Policy /\ct for its failme to 

sufficiently review the cnvirnnmental impacts or the proposed Facility und the issLiancc or the 

permit. 

C Fm a determination and declaration that EA for the issuance or 13enefa:ial \Valer 

Use Permit No. 76LJ 30 I 02978 is illegal anti violates tile Montana Environmental Policy /\ct J'or 

its foilure to suf'ficicntly review 1hc environmental impacts of the proposed Facili ty and the 

issuance or the pl!rmi1. 

D. Fur a dt.:c larntory judgment, pursuant lo § 27-8- IO I, et seq .. MCI\. that based on 

/\rticle II , Section 3 and Article IX, Section 1 of th~ Montami Constitution, MEPA requires Stale 

agcnc.:ii.:s, when confronted with multi ple dil'fcrent permit requests arising out of' ll major state 

action significantly impacting the environment, lo to coopcnnc in ensL1ring a comprel11.:nsive 

environmental of' ull din:ct. indirect. sccondn,:y and cumulati\'c impacts or the cnt ire projecl. 

I·:. For rcasonahle atlorncys' lees and expenses as damages under the private attorney 

general 1hcory and c1s otherwise provided by law. 

J.-. J-'c1r COSLS of Sll it. 

U. For such rurther rel id' as this Courl deems CtJuitablc and just. 
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Dated 1his 261h clay of March, 2018. 

MORRISON SII ERWOOD WILSON & DEOLA PLLP 

.~1 ==--~-----=--~..L...~·_tv/Y{__/' 
Davi , W. Wilson, Jr. 

GENTRY & NELSON MERRILL LI\ W GROUP PLLC 
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